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Court of Appeals of the District of Colombia. 


No. 2949. 

William A. Mearns, Appellant, 

vs. 

Julia Wheeler Harris. 


a Supreme Court of the District of Columbia. 

At Law. No. 57552. 

Julia Wheeler Harris, Plaintiff, 

vs. 

William A. Mearns, Defendant. 

United States op America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 DeclaratUm. 

Filed December 26,1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57552. 

Julia Wheeler BLvrris, Plaintiff, 

vs. 

William A. Mearns, Defendant, 

1. The plaintiff, Julia Wheeler Harris, sues the defendant Wil¬ 
liam A. Mearns, for that on October 9, 1914 and for more than two 
years prior thereto the defendant was and he has since continued to 
be a member of a partnership engaged in the banking business in the 
City of Washington, D. C. imder the firm name and style of “Lewis 
Johnson & Co.”; and for that on, to wit, Appril 23,1913 the plaintiff 
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opened, and thereafter continued, an ordinary deposit and checking 
account with said partnership; and for that plaintiff deposited with 
said partnership to be placed to the credit of said account and to be 
subject to plaintiff’s checks, various sums of money and drew checks 
upon said account for various sums; and for that on October 9, 1914 
said partnership stated its account with the plaintiff to and including 
that date and upon such statement there was found to be due to the 
plaintiff a balance of $1,996.16, which balance the said partnership 
then and there promised to pay to the plaintiff upon her request, but 
neither the said partnership, nor the defendant person^ly, ever 
thereafter paid any check drawm by plaintiff on said account, nor 
have they, though requested so to do, paid the said $1,996.16 or any 
part thereof. 

And the plaintiff claims the sum of Nineteen hundred and 
2 ninety-six 16/100 Dollars ($1,996.16) with interest thereon 
at six per centum per annum from November 30, 1914, be¬ 
sides costs. 

FULTON LEWIS, 
Attorney for Plaintiff. 

2. And the plaintiff sues the defendant for money payable by the 
defendant to the plaintiff for goods sold and delivered by the plain¬ 
tiff to the defendant; and for work done and materials provided by 
the plaintiff for the defendant at his request; and for money lent by 
the plaintiff to the defendant; and for money paid by the plaintiff 
for the defendant at his request; and for money received by the de¬ 
fendant for the use of the plaintiff; and for money found to be due 
from the defendant to the plaintiff on accounts stated between them. 
And the plaintiff claims $1,996.16, with interest from the 30th day 
of November, 1914, according to the particulars of demand hereto 
annexed, besides costs. 

FULTON LEWIS, 
Attorney for Plaintiff. 


3 Particulars of Demand. 

William A. Meams, Partner of J. William Henry and Benjamin 
Woodruff, in the Partnership Lately Engaged in the Banking — 
under the Firm Name and Style of “Lewis Johnson & Co.’’ to 
Julia Wheeler Harris, Dr. 


To Balance stated to be due to plaintiff by said partner¬ 
ship on its Statement of its banking account with 
plaintiff, April 29, 1914. $3,021.62 


To the following deposits thereafter made by plaintiff 
with said partnership: 

May 7, 1914. 

May 15, 1914.' 

May 29, 1914. 

June 12, 1914. 


109.15 

207.00 

250.00 

60.00 
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June 16, 1914 
July 1, 1914 
Aug. 31, 1914 
Sept. 15, 1914 


By checks drawn by plaintiff and which were paid by 
said partnership on the follomng dates: 

1914. 


May 2. $11.50 

May 8. 1,000.00 

May 11. 19.25 

May 12. 3.25 

May 15. 20.00 

June 2. 21.67 

June 6. 9.50 

June 6... 120.00 

June 6. 10.35 

June 6. 3.85 

June 8. 7.06 

June 8. 4.50 

June 9. 6.70 

June 10. 15.00 

June 11. 1.75 

June 11. 63.92 

June 17. 5.95 

June 18. 10.00 

June 20. 10.00 

June 22. 10.25 

June 22. 12.89 

June 22. 11.00 

June 22. 6.25 

June 22. 13.75 

June 27. 2.00 

June 29. 10.00 


Amounts carried forward.$1,410.39 

4 Amounts brought forward.$1,410.39 

(List of checks paid—Continued) : 

1914. 

July 6. 5.00 

July 8;. 2.80 

July 8. 10.00 

July 8. 5.10 

July 9. 1.09 

July 9. 120.00 


250.00 
215.00 
130.00 
125.00 


$4,367.77 


$4,367.77 

$4,367.77 
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July 9 
July 9 
July 9 
July 9 
July 9 
July 10 
July 10 
July 11 
July 13 
July 13 
July 16 
July 18 
July 18 
July 18 
July 20 
July 20 
July 21 
July 24 
July 25 
July 30 
July 31 
Sept. 1 
Sept. 8 
Sept. 8 
Sept. 10 
Sept. 11 
Sept. 11 
Sept 12 
Sept. 12 
Sept. 12 
Sept. 12 
Sept. 14 
Sept. 18 
Sept. 18 
Sept. 22 
Sept. 25 
Oct 9 


3.00 

10.00 

1.75 

9.60 

18.50 

22.45 
10.63 

5.55 

53.41 

5.80 

5.00 

15.23 
3.25 
1.10 
6.00 

22.00 

10.00 

300.00 

1.00 

40.00 

10.00 

10.00 

10.50 
25.00 • 

5.30 

10.40 

37.65 

14.76 

11.24 
21.23 

4.65 

20.00 

20.45 
40.00 
16.00 

8.40 

7.38 


$2,371.61 2,371.61 


October 9, 1914, balance due Julia Wheeler Harris with 
interest on said $1,996.16 from November 30th, 

1914. $1,996.16 


FULTON LEWIS, 
Attorney for Plaintiff. 
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6 Affidavit 

District op Columbia, ss: 

I, Julia Wheeler Harris, being first duly sworn on oath say that I 
am the person named as plaintiff in the aforegoing declaration 
wherein William A. Mearns is named as defendant; that on April 
23, 1913 said defendant was and thereafter continued to be a mem¬ 
ber of a partnership which then and thereafter until some time in 
November 1914 conducted a banking business in the city of Wash¬ 
ington, District of Columbia, under the firm name and style of 
^Tewis Johnson & Co.that on said April 23,1913 I opened an ordi¬ 
nary deposit and checking account with said firm by depositing the 
sum of $121.32, which was duly entered in a pass book bearing the 
title “Lewis Johnson & Co., Bankers, Washington, D. C. In account 
with Julia Wheeler Harris^’; that various deposits were made by me 
and checks drawn from time to time; that on April 29, 1914 said 
partnership stated its account with me and upon such statement said 
partnership.s found and stated to me that there was due me the sum 
of Thirty hundred and twenty-one 62/100 ($3021.62) Dollars; and 
the following entry was thereupon made by said partnership in said 
pass book: “1914 Apr. 29 Balance 3021.62”; that thereafter I made 
deposits to the credit of said account as set forth in the Particulars of 
Demand attached to said declaration, and checks were drawn by me 
upon said accoimt and paid by said partnership as set forth in said 
Particulars of Demand, to which reference is hereby made for a more 
particular statement thereof, the statements of said Particulars of 
Demand with respect thereto being true; that on October 9, 1914 
my said account with said partnership was again stated by said part¬ 
nership and upon such statement said partnership found and 
6 stated to me that there was due me a balance of Nineteen 
hundred Ninety-six 16/100 ($1996.16) Dollars, and an 
entry to that effect was made on said pass book; that no check drawn 
by affiant was thereafter paid by said partnership or by the said de¬ 
fendant, Mearns, or by any other member of said partnership, nor 
have they or any of them otherwise paid affiant or any person for 
her, the said $1996.16 or any part- thereof; that after said statement 
of said account on October 9,1914 I drew one check on said account 
for the sum of $300.00 and said check was printed to said partner¬ 
ship for payment on or about November 30,1914 but was dishonored 
by it; that the breach by said partnership and said defendant oi 
their implied promise to pay me the balance due me upon my said 
account with said partnership is the cause of action set forth in each 
count of my said declaration; and that I have a just right to recover 
the amount claimed by me in each count of said declaration, to wit, 
the sum of Nineteen hundred and ninety-six 16/100 Dollars 
($1996.16) with interest thereon at six per centum per annum from 
November 30, 1914 besides the costs of this suit, and that the same 
axe justly due me from the defendant exclusive of all set-offs and just 
grounds of defence. 


JULIA WHEELER HARRIS. 
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Subscribed and sworn to before me this 26th day of December 
A. D 1914 

[seal.]* JOSIE a. GORMi^, 

Notary Public, D. C. 


7 Supreme Court of the District of Columbia. 

Saturday, January 23rd, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

Upon motion the plaintiff is hereb}^ granted leave to amend his 
declaration or amended declaration herein as she may be advised 
with an additional affidarit of merit within five days of this date. 


Supplementary Affidavit of Plaintiff to Declaration, 

Piled Januarv 30, 1915. 

District of Columbia, ss: 

I, Julia Wheeler Harris being first duly sworn on oath say that I 
am the plaintiff in above entitled cause, that I make this affiant by 
way of amendment or supplement to that filed with my declaration 
in said cause, that as a result of examinations which have been made 
for me and others into the books of account of the firm of Lewis 
Johnson and Company and also from statements made by J. William 
Henry during his examination by counsel for the Trustees in bank¬ 
ruptcy of Lewis Johnson and Company (the partnership mentioned 
in said affidavit) I now state on information and belief that at the 
time I opened the deposit and checking account with said firm as 
stated in said affidavit, said firm was utterly insolvent; that its liabili¬ 
ties on said date and ever since were greater than its partnership 
assets; that while the capital of said firm was not over Fifty thousand 
($50,000) dollars the said firm had, as said Mearns well 
8 knew, lost in stock speculations or otherwise withdrawn, or 
had permitted to be so lost or otherwise withdrawn, more than 
One hundr^ thousand ($100,000) dollars from the assets in said 
firm’s hands belonging to it and to its depositors and customers; 
which sum so lost or withdrawn had not been, nor was it thereafter 
returned to the said firm; that notwithstanding this condition of in¬ 
solvency said firm continued to receive deposits and transact a gen¬ 
eral banking business and thus held itself out to the public and 
falsely pretended or represented itself to be a solvent banking con¬ 
cern; that as a result of such false pretense or representation it ob¬ 
tained from affiant the deposits which affiant made as stated in the 
affidavit filed as aforesaid with the declaration herein; that until No¬ 
vember 1914, she did not know or suspect that said firm was other- 
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wise than perfectly solvent; and that had she known or suspected 
that it was insolvent she would never have made any of said deposits 
with said firm. 

JULIA WHEELER HARRIS. 


Subscribed and sworn to before me this 30th day of January, 
A. D. 1915. 


JOSIE A. GORMAN, [seal.]' 
Notary Public, D. C. 


Pleas, 

Filed January 10, 1916. 

♦ ♦♦♦♦♦♦ 

1 . 

Now comes the defendant William A. Meams, and for a plea to 
the declaration filed in the above entitled cause, and to each 
9 count thereof, says that he did not undertake and promise in 
manner and form as in said declaration alleged. 

II. 

And, for a further plea to said declaration and each count thereof, 
the defendant says that the plaintiff ought not to have or maintain 
her action against him, for that the said plaintiff has not proceeded 
against and exhausted the partnership assets of the co-partnership of 
Lewis Johnson & Company, of which defendant was a member, as 
was plaintiff's duty to do before proceeding against the defendant in¬ 
dividually for a debt of the said partnership, such as in said declara¬ 
tion alleged; and this the said defendant is ready to verify. 

in. 

And, for a further plea to the declaration, and to each count 
thereof, the defendant sayS that the said plaintiff ought not to have 
or maintain her said action against him, for that the said defendant 
before the commencement of the action herein, to-wit, on the 13th 
day of May, 1914, retired from the firm of Lewis Johnson & Com¬ 
pany, of which co-partnership he had theretofore been a member, 
and the plaintiff had notice of and acquiesced in and consented to 
said retirement and to the transfer to and assumption by its successor, 
of which defendant was not a member, of all liabilities and obliga¬ 
tions of the said firm to her, and in lieu of the liabilities and obliga¬ 
tions of said firm to her plaintiff accepted the liability of its suc¬ 
cessor and this the said defendant is ready to verify. 

PAUL DULANEY, 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Defendant, 


8 


WILLIAM A. MEAKNS VS. JULIA WHEELER HARRIS. 


10 Affidavit of Defense. 

District of Columbia, ss: 

William A. Meams, being duly sworn, deposes and says: That he 
is the defendant described in the foregoing and annexed pleas to the 
declaration in this cause; that the pretended claim or right set forth 
in said declaration as the basis of the action, if a valid claim or right 
in any respect, of which he has not knowledge, is a claim or right 
based on transactions between the plaintiff and the firm of Lewis 
Johnson & Company; that he was formerly a member of the firm of 
Lewis Johnson <t Company, a co-partnership consisting of J. William 
Henry, Benjamin Woodruff’ and himself; that he retired from said 
firm on or about the 13th day of May, 1914, and has not been con¬ 
nected therewith nor has he had any intimate knowledge of its 
affairs or the affairs of its successor since his said retirement; that the 
successor of said firm by contract at the 1 ime of said defendant's re¬ 
tirement assumed all liabilities and indebtedness of said firm; that he 
states, on information and belief, that there were and are assets of 
said firm which he is adrised should be applied toward the satisfac¬ 
tion of said firm’s debts and exhausted before any creditor of said 
firm should proceed against him indiridually for such firm indebted¬ 
ness ; and that such assets have not been so applied; and that he fur¬ 
ther states on information and belief that the plaintiff had notice of 
and acquiesced in his said retirement from said firm and to the 
assumption of said firm’s liabilities by its successor and accepted 
the liability of its successor in place of the liability of said firm or its 
members upon any claims of the plaintiff against said firm; and 
that, accordingly, he has authorized the pleas hereto annexed 

11 to be filed. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me the 8th day of January, 1916. 

[SEAL.] GERTRUDE ELLIS, 

Notary Public, D. C. 


Supreme Court of the District of Columbia. 

Saturday, January 22nd, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

:(c 4c 

Upon the oral motion of defendant’s attorney of record Mr. 
Ruffci, in each of the foregoing entitled causes, the defendant is 
hereby granted leave to file a substituted affidavit of defense therein 
on or before the first day of February 1916. 

Further the motion for judgment under the Seventy-third Rule, 
filed in each of said causes is hereby continued. 
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Substituted Affidavit of Defense, 

Filed February 1, 1916. 

:|c ](c jf: 

William A. Meams, being duly sworn, deposes and says that he is 
the defendant described in the declaration of the plaintiff heretofore 
filed in the above entitled cause; that he has not sufficient knowledge 
or means of knowledge of the pretended claim upon which the 
plaintiff sues to be able to determine whether said claim is in any 
part valid against the successor of the firm of which the affiant 

12 was once a member, but, upon information and belief, and 
this he expects to prove, he says that it is based partly on trans¬ 
actions between the plaintiff and the firm of which the ^ant was 
once a member and partly on transactions between the plaintiff and 
the successor of said firm; that he was formerly a member of the 
firm of Lewis Johnson & Company, a co-partnership consisting of J. 
William Henry, Benjamin Woodruff and himself; that he denies the 
allegation that he was a member of said firm on October 9, 1914, but 
says that he retired therefrom on or about the 13th day of May, 1914, 
and has not been connected therewith nor has he kept up with or had 
knowledge of the business and affairs of said firm or the business and 
affairs of its successor since his said retirement; that the successor of 
said firm by contract founded upon a valuable consideration at the 
time of the ^d retirement assumed all the liabilities and indebtedness 
of said firm and that the claim sued upon by defendant, if valid 
against any one in any part, is for an indebtedness due by the suc¬ 
cessor partnership, of vrhich the defendant is not and never has been 
a member. 

The affiant further says that it may be true that the partnership 
of which the affiant was a member owed to the plaintiff on April 29, 
1914, the sum of $3,021.62 and made statement thereof, as alleged in 
her affidavit, but as to this the affiant has no knowledge and had no 
dealings with the plaintiff hereof, and it was not upon his credit, if at 
all, that plaintiff made any of the deposits alleged as the baas of 
this suit, and, as he has not sufficient information upon which to base 
a denial, he requests that strict proof be required of the allegations 
of the plaintiff as to said deposits and statement But the affiant de¬ 
nies the allegations contained in the declaration, and made the 
foundation of plaintiff’s suit through the implied promise 

13 arising therefrom, to the effect that he continued to be a 
member of the partnership of Lewis Johnson & Company 

after May 13, 1914, or that said partnership, including the affiant, 
on October 9, 1914, stated his account with the plaintiff. On the 
contrary the defendant had then long since withdrawn from said 
partnei^p and knew nothing of any statement of account, if such 
were made. 

Tie affiant further says, on information and belief, and expects to 
prove, that there were and are assets of said firm of Lewis Johnson & 
Company which he is advised should be applied toward the satisfac- 
2—2949a 
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tion of said firm's debts and exhausted before any creditors of said 
fimi should proceed against him individually for such firm indebted¬ 
ness. And he further says that he has a number of separate creditors 
who, he is advised, should first l)e satisfied out of its separate assets 
before any part of such separate assets should be applied to partner¬ 
ship debts, and he avers that said firm assets have not been so applied 
and that separate creditors of affiant have not been satisfied. 

The affiant further says that it was agreed between the affiant and 
the successor of the firm of which he was a member, at the time of his 
retirement in May, 1914, that said successor would give notice of his 
said retirement to each individual customer of the firm; that affiant^s 
name was omitted thereafter, or from about that time, from the sta¬ 
tionery used by his successor, although prior thereto his name had 
appeared on the letter-heads of his firm; that his said retirement was 
immediately thereafter announced on the stock exchanges of Wash¬ 
ington and New York by the said successor, and on or about May 14, 
1914, and later, notice of said retirement was published in at least 
three of the newspapers of Washington of general circulation 

14 in the District of Columbia and in certain New York news¬ 
papers, one or more of which papers affiant believes were read 

bv the plaintiff, and that his retirement from said firm became gen¬ 
erally known to the public, together with the fact that the business of 
the said firm, its deposits and its liabilities had been taken over and 
assumed by its successor, and after such notice the plaintiff continued 
to do business with and to take new deposits with said successor. And, 
on information and belief, affiant says and expects to prove that the 
plaintiff had notice of and acquiesced in his said retirement and of 
the assumption of the business and liabilities of said firm by its suc¬ 
cessor and after such notice and knowledge continued to do business 
with its succesor and make deposits with its successor and accepted 
the liability of its successor in place of the liability of said firm and 
its retiring member upon any claims of the plaintiff against said 
firm and did thereby release the affiant from any and all obligation 
which said firm may have been under to the plaintiff. And, assum¬ 
ing as true, as set forth in plaintiff’s particulars of demand, that at 
the time of affiant’s said retirement from said firm, said firm was in¬ 
debted to the plaintiff in the sum of $2,096.77 (of which fact affiant 
has no knowledge as aforesaid), yet the affiant says, on information 
and belief, and expects to prove, that after said retirement and the 
assumption of said firm’s liabilities by its successor the plaintiff, as 
seen in the plaintiff’s particulars of demand, accepted from and was 
paid by the said successor about two-thirds of said sum, to-wit, 
$1,337.61, so that there can be no liability to the plaintiff for that 
part. And affiant further says, on information and belief, that most, 
if not all, of such deposits as may have been made there- 

15 after by the plaintiff, were made with the successor of the firm 
of which affiant had been a member and with notice of his 

said retirement. And the affiant further says, on information and 
belief, and expects to prove, that the plaintiff, after November 14, 
1914, with knowledge of affiant’s retirement, proved her entire claim 
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mentioned in her declaration in bankruptcy as against the firm 
which succeeded to the firm from which affiant had retired. 

Accordingly, the affiant says there is not justly due from him to 
the plaintiff the amount sued for in whole, or in part. 

WILLIAM A. MEARNS. 

Subscribed and sworn to before me this the 1st dav of February, 
1916. 

[SEAL.] GERTRUDE ELLIS, 

Notary Public, D, C. 


Supreme Court of the District of Columbia. 

Friday, February 11, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 

:(e % ^ :|c :|e 9|c 

Upon hearing the motion of the plaintiff for judgment for want 
of a sufficient affidavit of defense, it is consider^ that said motion 
be, and the same hereby is, granted: Therefore it is considered that 
the plaintiff recover against the defendant the sum of One thousand 
nine hundred and ninety-six dollars and sixteen cents ($1,996.16), 
with interest thereon from the 30th day of November, 1914, being 
the money payable by him to the plaintiff, by reason of the premises, 
together with her costs of suit, to 1^ taxed by the Clerk and have exe¬ 
cution thereof. 

16 Order for Appeal, 

Filed February 21, 1916. 

* * ♦ 3te :|c 4c ^ 

The Clerk of said Court will enter an appeal by the defendant from 
the judgment entered against him in the above entitled case, and 
issue citation against the plaintiff appellee. 

WALTER C. CLEPHANE, 
Attorney for Defendant, Appellant, 


17 Assignment of Error, 

Filed February 24, 1916. 

4c # 4c # 4c 

The court erred in entering a judgment in favor of the plaintiff 
for want of a suffBlcient affidavit of defense. 

WALTER C. CLEPHANE, 
Attorney for Defendant, Appellant, 
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, DesigruLtion of Record. 

\ 

Filed February 24, 1916. 

:(e 4c 4c ^ 4c 

Comes now the defendant, appellant, and designates the following 
to be the transcript for the record on appeal in the above entitled 
case: 

1. Declaration, particulars of demand, and affidavit of merits. 

2. Order of January 23, 1915, granting leave to file an amended 
declaration (Minutes 61, Page 245). 

3. Supplementary affidavit of plaintiff. 

4. Pleas of defendant. 

5. Order allowing substituted affidavit of defense. 

6. Substituted affidavit of defense. 

7. Judgment for plaintiff. 

WALTER C. CLEPHANE, 
Attorney for Defendant, Appellant. 

Memorandum. 

February 25, 1916.—Appeal bond approved and filed. 

18 Filed Feb. 25, 1916. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57552. 

Julia Wheeler Harris 
vs. 

William A. Mearns. 

The President of the United States to Julia Wheeler Harris, Greet¬ 
ing: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal from the Supreme Court of the District of Columbia, 
on the day of February, 1916, wherein William A. Meams is 
Appellant, and you are Appellee, to show cause, if any there be, 
why the Judgment render^ against the said Appellant, should not 
be corrected, and why speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 21" day of Febru¬ 
ary in the year of our Lord one thousand nine hundred and sixteen.* 

[Seal Supreme Court of the District of Columbia.^* 

JOHN R. YOUNG, Clerk, 

By A. W. LEVENSALER, Ass't CVk. 
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Service of the above Citation accepted this 25th day of February, 
1916. 

FULTON LEWIS, 
Attorney for Appellee, 

[Endorsed:] No. 57,552 Law. Harris vs. Meams. Citation. 
Issued FeVy 21, 1916. Piled Feb. 25, 1916. J. R. Young, Clerk. 
W. C. Clephane, Attorney for Appellant 

19 Memoranda. 

January 19, 1915.—Motion filed by defendant for a stay of pro¬ 
ceedings in this cause pending the bankruptcy proceeding against 
him. 

January 30, 1915.—Order staying proceedings until defendant is 
adjudged bankrupt or the petition in bankruptcy against him is dis¬ 
missed, filed. 


Motion for Judgment under ISrd Rule, 


Filed January 13, 1916. 

Comes now the plaintiff and moves the court to render judg¬ 
ment for her for the amount claimed in her declaration with in¬ 
terest and costs as therein claimed, the ground of this motion being 
the insufficiency of the affidavit of defense filed with defendants 
pleas. 

FULTON LEWIS, 
Attorney for PlairUiff, 

Messrs. Douglas, Ruffin & Obear, Attorneys for Defendant. 

Gentlemen: Please take notice that the aforegoing motion will 
be set for hearing on Saturday, January 15, 1916, if motions are 
heard on said day, otherwise on the first day thereafter that 
20 motions axe heard by the court. 

FULTON LEWIS, 
Attorney for Plodivtiff. 


Service of aforegoing motion and notice and receipt of a copy 
thereof is hereby acknowledged this 12th day of January, A. D. 
1916. 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Defendant. 


Appellee^s Designation, of Record. 

Filed March 6, 1916. 

4c 4c 4c 3^ 4c 4c 3^ 

Plaintiff (appellee) hereby designates the following to be included 
in the transcript of record on appeal in the above cause: 
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WILLIAM A. MEARNS VS. JULIA WHEELER HARRIS. 


1. Memorandum: ^‘January 19, 1915. Motion filed by defendant 
for a stay of proceedings in this cause pending the bankruptcy pro¬ 
ceeding against him.” 

2. Memorandum: ‘^January 30, 1915. Order staying proceedings 
until defendant is adjudged bankrupt or the petition in bankruptcy 
against him is dismissed.” 

3. Motion for judgment, notice, and acknowledgment of service. 

FULTpN LEWIS, 
Attorney for Plaintiff (Appellee). 


21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 20, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 57552 at Law, wherein 
Julia Wheeler Harris is Plaintiff and AVilliam A. Meams is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimonv whereof, I hereunto subscribe mv name and affix the 

%; * %/ 

seal of said Court, at the City of Washington, in said District, this 
10th dav of March, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2949. William A. Meams, appellant, vs. Julia Wheeler Harris. 
Court of Appeals, District of Columbia. Filed Apr. 7, 1916. Henry 
W. Hodges, clerk. 
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No. 2949. 

WILLIAM A. MEARNS, APPELLANT, 

vs, 

JULIA WHEELER HARRIS, APPELLEE. 

BRIBF FOR APPELLANT. 

Statement of Facts. 

This is an appeal from a judgment in favor of the 
plaintiff (appellee) under the 73d rule of the Supreme 
Court of the District of Columbia. The action is in 
assumpsit for moneys due on account of deposits made 
with the banking firm of Lewis Johnson & Company, of 
which appellant was formerly a member (Rec., pp. 1, 2). 
Appellant retired from the firm on or about May 13, 
1914 (Rec., p. 9). Sometime thereafter the firm of 
Lewis Johnson & Company, of which appellant was not 
then a member, was adjudged a bankrupt (Rec., pp. 
6 , 11 ). 

The record shows that on April 23, 1913, appellee 
opened an ordinary deposit and checking account with 
the firm of Lewis Johnson & Company, bankers, of 
which appellant was then a member. Various deposits 
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v\’ere made by her and checks drawn against the account 
from time to time. On April 29, 1914, the firm stated 
its account with appellee, showing a balance due her of 
$3,021.62. Thereafter appellee continued to make de¬ 
posits and draw checks against the account until Octo¬ 
ber 9, 1914, at which time her last check was drawn 
and there appeared to have been a balance due her of 
$1,996.16 (Rec., pp. 2-5). 

While these deposits were being made and checks being 
drawn, the appellant Mearns on May 13, 1914, retired 
from the firm. The successor of the old firm, which 
continued to do business under the firm name of Lewis 
Johnson Company, by contract founded upon valuable 
consideration at the time of appellant's retirement, 
assumed all the liabilities and indebtedness of the firm 
including any indebtedness which might be due to 
appellee, this agreement providing that the successor 
firm would give notice of appellant's retirement to each 
individual customer of the firm. 

Appellee had notice of and acquiesced in appellant’s 
retirement and of the assumption of the business and 
liabilities of the old firm by its successor, which suc¬ 
cessor thereafter omitted appellant’s name from the 
stationery used by it, although prior thereto appellant’s 
name had appeared on the letter heads of the firm. 
After notice to her and after her acquiescence in the 
assumption of the business and liabilities of the old firm 
by the successor, appellee continued to do business with 
the successor, depositing moneys with the firm as 
formerly, and withdrawing such moneys from time to 
time by check, as might be desired by her (Rec., pp. 
9,10).'^ . 

The record shows that at the time of appellant’s re¬ 
tirement from the firm, there was due to appel ee the 
sum of $2,096.77 (Rec., pp. 2, 3, 10). After appellant’s 
retirement, appellee deposited with the successor firm 
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SI,237 (Rec., pp. 2, 3), and checked out from the suc¬ 
cessor firm the sum of SI,337.61 (Rec., pp. 3, 4, 10). 

On the date of her last check drawn against the suc¬ 
cessor firm, the successor firm settled her bank-book, 
stating a balance as due her of SI,996.16. It is for this 
balance that appellee has recovered a judgment against 
appellant (Rec., pp. 2, 11), under an affidavit which 
states that appellee^s cause of action is upon the implied 
promise ^^by such partnership and said defendant 
. . . to pay me the balance due upon my said ac¬ 

count with said partnership” (Rec., p. 5). 

This balance is claimed against appellant notwith¬ 
standing the fact that appellee proved this same identical 
claim in the bankruptcy proceedings as against the firm 
which succeeded to the firm from which appellant had 
retired and of which appellant was not then a member. 
No claim is made that appellant was ever adjudged a 
bankrupt (Rec., pp. 10, 11). 

Assignment of Error. 

The court erred in entering a judgment in favor of the 
plaintiff (appellee) for want of a sufficient affidavit of 
defense. 


ARGUMENT. 

Although a so-called ^^supplementary affidavit of 
plaintiff to declaration” was filed (Rec., p. 6)— 

If any recovery can be had at all it must be purely 
because of the averments in the plaintiff’s original 
affidavit, because: 

First. While leave was granted appellee to file an 
amended declaration with an additional affidavit of 
merit (Rec., p. 6), no leave was granted to file a ^^sup- 
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plementary affidavit’^ without an amended declaration. 
No amended declaration was filed in the case. 

Second. Plaintiff’s ^‘supplementary affidavit” con¬ 
tains averments claiming recovery for an alleged fraud 
in receiving deposits after an impairment of firm assets, 
which, if illegal at all, is a tort and therefore not vdthin 
the 73d rule of the Supreme Court of the District of 
Columbia, which applies only to actions ex contractu. 

Third. The “supplementary affidavit” does not state 
any liability in addition to what, if any, was imposed 
upon appellant by reason of his former connection with 
the firm. The assets of a partnership, so far as creditors 
are concerned, consist of the sum of the assets of the 
indi\'idual partners. It was no fraud on the part of 
Mearns if his firm continued to receive deposits after 
850,000 had been withdrawn through losses or specula¬ 
tions, because there is no showing that he is not per¬ 
fectly solvent and it is not claimed that he has been put 
into bankruptcy. 

Fourth. The declaration is in contract and is not the 
foundation for evidence of tort as recited in the “sup¬ 
plementary affidavit.” 

No Liabihty Under the Special Count of the Declaration. 

There can be no recovery under the special count of the 
declaration because this is based purely upon an account 
stated by the successor partnership a number of months 
after appellant had withdrawn from it. Mearns with¬ 
drew from the firm Mav 13, 1914. The account consti- 
tuting the basis of plaintiff’s claim in the special count, 
was not stated until October 9, 1914. 

Inasmuch as an account stated constitutes a new 
cause of action (Gordon vs. Frazer, 13 App. D. C., 
382), the American rule is that there can be no recovery 
upon such an account when stated by the remaining 
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. members of the partnership after the retirement there¬ 
from of the defendant. 

Hart vs. Woodruff, 24 Hun, 510. 

Hackley vs, Patrick, 3 Johns, 536. 

Woodworth vs. Downer, 13 Vt., 522, 37 Am. 

Dec., 611. 

Hensley vs, Bagdad Sash Fact. Co., 1 Tex. App. 

Civ. Cas., 718. 

Dowzelot vs, Rawlings, 58 Mo., 75. 

Shelton vs, Cocke et al., 3 Munf., 191. 

Iron Co. vs, Cohen, 113 Ill., App., 30. 

Bower vs, Douglass, 25 Ga., 714. 

Brewster vs, Hardeman, Dud. (Ga.)., 138 

30 Cyc., 662. 

The fact that recovery is claimed under an account 
stated is, however, important to appellant as showing 
that appellee is relying upon the successor firm and not 
upon appellant. 

Recovery Must Be Limited to the Common Counts. 

The only common counts under which a recovery 
could, under any circumstances, be had are the ones 
for money lent by the plaintiff to the defendant, and 
for money received by the defendant for the use of the 
plaintiff. 

The particulars of demand accompanying the common 
counts, taken in connection with appellant’s affidavits 
of defense which show his retirement from the firm on 
May 13,1914 (Rec., pp. 8, 9), show that the only moneys 
which appellant’s firm received out of the $4,367.77 
(Rec., p. 3), alleged to have been deposited with Lewis 
Johnson & Co., were $3,130.77, and that of this sum 
$1,034 had been checked back by appellee prior to ap¬ 
pellant’s retirement, leaving at the time of his retire¬ 
ment a balance due appellee of $2,096.77 (Rec., pp. 
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2, 3, 10). This is shown by the following statement 
taken from plaintiff^s bill of particulars (Rec., pp. 2, 3): 


Apr. 29/14, Balance stated... $3,021.62 

May 7/14, Deposit .. 109.15 


Cr. 

$11.50 
1,000.00 
19.25 
3.25 
2,096.77 

$3,130.77 $3,130.77 

After appellant's retirement from the firm, appellee 
made subsequent deposits amounting to $1,237 (Rec., 
pp. 2, 3), and withdrew $1,337.61 (Rec., pp. 3, 4), thus 
withdrawing $100.61 more than she deposited. This 
$100.61 was credited to appellant by the court against 
the balance of $2,096.77 due plaintiff at the time of ap¬ 
pellant’s retirement, thereby entirely wiping out any in¬ 
debtedness against the new firm and charging appellant 
with the entire balance of $1,996.16 for which judgment 
was given against him in this case (Rec., p. 11). 

The propriety of this judgment must depend upon the 
application to this case of the doctrine of— 

Application of Payments. 

The general rule of law on this subject has been so 
plainly stated by the Supreme Court of the United 
States that no further citation of authority is necessary. 
In the case of United States vs. Kirkpatrick et ah, 9 
Wlieat., 720, 6 L. Ed., 199, that distinguished court 
says: 

“The general doctrine is, that the debtor has a 
right, if he pleases, to make the appropriation of 
payments; if he omits it, the creditor may make 


May 2. 
I\Iay S. 
May 11. 
May 12. 
Balance. 
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it; if both omit it, the law will apply the pay¬ 
ments, according to its own notions of justice. It 
is certainly too late for either party to claim a 
right to make an appropriation, after the con¬ 
troversy has arisen, and a fortiori at the time of 
the trial. In cases like the present, of long and 
running accounts where debits and credits are 
perpetually occurring, and no balances are other¬ 
wise adjusted than for the mere purpose of 
making rests, we are of opinion that payments 
ought to be applied, to extinguish the debts ac¬ 
cording to the priority of time; so that the credits 
are to be deemed payments pro tanto of the 
debts antecedently due.’^ 

Applying that rule to the facts of this case, nothing 
will be found in the record to indicate that when the 
successor firm of Lewis Johnson & Company honored 
appellee^s checks, that firm made any application of 
payments as between the old account due at the time of 
appellant’s retirement and the new account continued 
thereafter. As will be presently pointed out, the record 
is pretty conclusive to show that appellee herself, being 
the creditor, made the application, as she had a right to 
do. Assuming, however, that she did not make it, then 
under the rule laid down as above quoted, appellant 
respectfully contends that it was the duty of the court 
below to make the application to the earlier items of the 
account. Had the court done that, the withdrawals 
amounting to $1,337.61 would have been applied to the 
balance in appellee’s favor at the time of appellant’s 
retirement, thus reducing that balance to $759.16 in¬ 
stead of $1,996.16. 

Appellee Herself Applied the Payments to the Earlier 

Account. 

It will appear from the substituted affidavit of de¬ 
fense (Rec., pp. 9, 10), the allegations of which are ad¬ 
mitted for the purposes of the motion for judgment. 
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that appellant retired from the firm May 13, 1914. The 
successor of the old firm, by contract founded upon a 
valuable consideration, assumed all liabilities and in¬ 
debtedness of the old firm, including the claim sued 
upon, and thereby released the appellant from any and 
all obligations which he might have been under to ap¬ 
pellee. Appellee had personal notice of the retirement 
and acquiesced in the arrangement last above mentioned, 
and after such knowledge, continued to do business with 
the successor of the old firm and made deposits and 
drew checks as before. 

She dealt with the new firm and knowing that ap¬ 
pellant had retired from it, when she desired to obtain 
her balance, she went, not to appellant, but to the new 
firm for the statement. On October 9th such a state¬ 
ment was rendered her, something with which appellant 
had nothing whatever ta do and of which he had no 
knowledge. 

The most significant feature of this case is that, with 
knowledge of all these facts, instead of attempting at 
the time of the bankruptcy of Lewis Johnson & Co., to 
hold appellant for the balance of $1,996.77, for which 
judgment has since been rendered against him, she 
proved her entire claim in bankruptcy as against the 
successor firm. This she could only have done upon the 
theory that she had herself applied all the payments by 
\drtue of checks drawn upon the account, as credits upon 
the old account, holding the successor firm liable, as the 
affidavit of defense shows that she did, for the de¬ 
posits of $1,237 made with it (Rec., pp. 2, 3), in addi¬ 
tion to the balance which would otherwise have been 
due by appellant in the sum of $759.16, thus making the 
total of $1,996.16. 

If the application of payments had been made by her 
as the learned court below made it, as above shown, the 
indebtedness of the successor firm would have been 
entirely wiped out. Appellee, however, has elected not 
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to make the application in this way, but by filing her 
claim in bankruptcy against the successor .firm has sub¬ 
stantiated appellant’s statement in his affida\’it of de¬ 
fense (Rec., pp. 8-10) that she acquiesced in the assump¬ 
tion by the successor firm of the liabilities of the old. 

Instead of withdrawing her balance at the time of ap¬ 
pellant’s retirement, as she might have done, she de¬ 
cided to retain it in the hands of the successor firm after 
notice that appellant had retired, and in all her subse¬ 
quent dealings has proceeded upon this theory. 

Under no circumstances-could the successor/iVw have 
been liable for anything but the deposits made with it, 
except upon its assumption of the prior liabilities of the 
old firm, with appellee’s acquiescence. However much the 
old liability of its individual members might remain for 
the prior obligations, there would be no liability, except 
upon the express contract, as against the successor 
firm, which for the purposes of the'bankruptcy law is 
a distinct legal entity. 

Strause vs. Hooper, 105 F., 590. 

Appellee by proving her claim in bankruptcy against 
the successor firm has shown that she made the applica¬ 
tion of credits to the prior indebtedness, has demon¬ 
strated her acquiescence in the contract recited in the 
substituted affidavit of defense, and has made her 
election, and is now bound by it. 

Reynolds vs, N. Y. Trust Co., 188 F., 611, 110 
C. C. A., 409. 

Wherefore appellant prays that the judgment may be 
reversed. 

Respectfully submitted. 

WALTER C. CLEPHANE, 

ALAN 0. CLEPHANE, 

Attorneys for Appellant, 





























3(n tl}? ®nurt of Apjjoalo 

OF THE DISTRICT OF COLUMBIA, 

April Term, 1916. 


No. 2949. 


WILLIAM A. MEARNS, APPELLANT, 

vs, 

JULIA WHEELER HARRIS, APPELLEE. 


BRIBF FOR APPFFFFF. 


Criticism of Appellant’s Statement and Affidavits. 

Appellant’s statement of facts, like his affidavit of 
defense, is, in its most essential features, composed of 
statements of legal conclusions without giving facts on 
which such conclusions can properly be based. 

It is famihar law that in an affidavit of defense the 
defendant must set forth not merely conclusions of law 
but the specific facts on which those conclusions are based, 
in order that the court may judge whether the conclu¬ 
sions are well founded; ^‘nor is a vague general allega¬ 
tion of facts sufficient, without any specification of 
statement.” 

Durant vs Murdock, 3 App. D. C., 114, 120. 

Chapman vs. Coal Co., 11 App. D. C., 390, 391. 

Gordon vs, Frazer, 13 App. D. C., 382, 387. 

An averment that a party ^^had notice of” a fact is a 
conclusion of law, and has no force independently of the 
allegations showing how notice was given. So, also, 
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appellant’s averment that plaintiff ^^acquiesced in his said 
retirement and of the assumption of the business and 
liabilities of said firm by its successor,” and that plain¬ 
tiff ^‘did thereby release affiant” are merely legal con¬ 
clusions. 

Morris vs. Kendall, 6 Ind. App. at p. 217. 

Bank vs. Stadelman, 153 Pa. St., 634. 

The statement that appellant, “on May 13, 1914, re¬ 
tired from the firm” and that “the successor of the old 
firm . . . bv contract founded on valuable con- 

sideration at the time of appellant’s retirement, assumed 
all the liabilities and indebtedness of the firm 
including any indebtedness which might be due to ap¬ 
pellee,” and the further statement that “Appellee had 
notice of and acquiesced in appellant’s retirement and of 
the assumption of the business and liabilities of the old 
firm by its successor” (see Appellant’s Brief, p. 2, and 
Affidavit of Defense, Rec., pp. 9-10) are wholly un¬ 
supported by any averments of facts justifying any such 
conclusions. There are, nowhere, averred in the affidavits 
of defense, facts showing that notice of appellant's alleged 
withdrawal from the firm of Lewis Johnson & Company 
was brought home to appellee in the manner required by 
law] and it is upon this lack of due notice or knowledge 
that the case turned, principally, in the court below 
and must turn here, notwithstanding efforts of astute 
counsel to place it on other grounds. 

No Sufficient Notice of Dissolution. 

There was no attempt whatever in the original affi¬ 
davit of defense to aver any facts in support of the state¬ 
ment that the plaintiff had notice of appellant’s retire¬ 
ment (Rec., p. 8). In the substituted affidavit of defense 
the following w’ere set up (Rec., p. 10): 

(1) Agreement of successor that it would give notice 
to each customer. 
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(2) Omission of appellant’s name from firm stationery. 

(3) Announcement of his retirement on New York 
and Washington stock exchanges. 

(4) Notices in newspapers, not named, ‘^one or more 
of which papers appellant believes were read by plain¬ 
tiff.” 

(5) That his (appellant’s) retirement became gener¬ 
ally known to the public (by what date is not stated). 

(6) Fact that ^^after such notice” appellee continued 
to do business with the successors of the firm after ^^its 
deposits and its liabilities had been taken over and 
assumed by its successor.” 

It will be observed that no one of the above is an 
averment of actital notice. Number (1) is a mere 
statement that some one agreed to give the notice, with 
no averment that it was given; Number (2) fails to aver 
that plaintiff ever saw any of the firm stationery; Num¬ 
ber (3) in no way brings home to appellee the announce¬ 
ments read on the stock exchanges; Number (4) avers 
only that defendant believes the plaintiff (appellee) 
read one or more of the newspapers in which ^ ^notice of 
said retirement” was published. Nor does it state the 
character of “notice” so published. Number (5) fails 
to bring home to appellee knowledge of appellant’s re¬ 
tirement and does not even state how soon it became 
generally known to the public. Time is a most essential 
element of such an averment. Number (6) seems to go 
upon the insupportable thepry that the continuance of 
plaintiff’s account at Lewis Johnson and Company’s, 
after the above abortive e'fforts at notice, would itself 
transform those abortive efforts into sufficient notice— 
a proposition too absurd to merit discussion. 

If appellant did not have due notice she must be 
treated as having remained in innocent ignorance of 
appellee’s retirement. And no act done by her while in 
such ignorance of it can militate against her rights here. 


4 


The law on this subject of notices of dissolution of 
partnership is well settled. 

^^WTien a partnership exists, each partner is its 
accredited agent in the ordinary conduct of its 
business, and third persons have a right to infer 
that this agency continues until its revocation is 
duly notified. Accordingly, each member of a 
firm continues liable for the acts of any partner 
within the ordinary scope of its business, although 
a dissolution has taken place, until due notice of 
such dissolution has been given, unless the cus¬ 
tomer has actual knowledge of the dissolution or 
the legal equivalent of such knowledge. . . . 

Those who have had dealings with and given 
credit to the partnership during its existence are 
entitled to personal or actual notice of its dissolu¬ 
tion.’^ 

30 Cyc., 670-671, citing may cases. 

22 Am.& Eng. Ency. Law (2d Ed.), 180, citing 
cases. 

“While public notice such as was given in this 
case ma\' be sufficient to conclude all persons who 
have not had any dealings with the firm, it will 
not be sufficient as to those who have had such 
dealings. All the authorities agree that as to 
persons who have actually dealt with the firm, it 
is requisite that actual notice of the dissolution 
should be brought home to them, or at least 
that the credit should be given under circum¬ 
stances from which actual notice may be in¬ 
ferred.” 

Rose vs. Coffield, 53 Md., IS, 23, 24. 

To the same effect are— 

Block vs. Price, 32 Fed., 562. 

Lyon vs. Johnson, 28 Conn., 1, 4. 

Ellis’ Admrs. vs. Bronson, 40 Ill., 455, 458. 

A specially pertinent case, in that it related to the 
liability of a partner who had retired from a banking 


firm, for deposits made by a customer who continued 
doing business with the firm, is that of 

Arnold vs. Hart, 176 Ill., 442, 444, 

where the retiring partner was held liable because it 
was not shown bv him that the customer had been * 
personally notified, though it did appear that the firm 
name had been changed on the window sign, and on 
advertising calendars sent out after the dissolution, 
and that the customer had signed receipts to the new 
firm, in its new firm name, for withdrawals of part of his 
deposits. 

The averment in plaintiff^s substituted affidavit 
(Rec., p. 10) that notice was published in several papers, 
the names of papers, dates of publication, number of 
insertions and contents of the notice, being withheld, 
and it not being stated that plaintiff took any one of 
the papers but merely" that affiant believed plaintiff read 
one or more of them, is vague and indefinite and does 
not constitute a sufficient averment of notice. 

Rose vs. Coffield, supra. 

General notoriety' of the dissolution is not a substi¬ 
tute for legal notice. 

Martin vs. Searles, 28 Conn., 42, 46. 

And where, as in this case, the business continues under 
the old firm name, the retiring partner may be liable even 
though he gave notice. 

“Where the business is continued in the old 
name, with the consent or acquiescence of the re¬ 
tiring partner, he may be liable on the ground of 
holding out (i. e., holding himself out as a partner) 
even though a notice of dissolution was pub¬ 
lished.” 

22 Am. & Eng. Ency. Law (2d Ed.), 56-57,. 
and cases cited. 

Re Krueger, 2 Lowell (U. S.), 66. 

Dowzelot vs. Rawlings, 58 Mo., 75, 77. 

Ellis’ Admrs. vs. Bronson, 40 III., 455, 457. 



Tested by the authorities we have cited, the averments 
of the affidavits of defense utterly fail to support the 
conclusion of law alleged—that plaintiff had notice of 
the dissolution. And there being no sufficient notice 
alleged, the whole structure of appellants^ argument 
falls. 

Take, for instance, the argument as to acquiescence 
on page 8 of appellant’s brief, to wit: 

^^\ppellee had personal notice of the retire¬ 
ment and acquiesced in the arrangement last 
above mentioned (i. e., the assumption by the 
new firm of the indebtedness of the old) and 
after such knowledge, continued to do business 
with the successor of the old firm and made 
deposits and drew checks as before. She dealt 
with the new firm and knowing that appellant 
had retired from it . . . when she desired 

to obtain her balance she went not to appellant 
but to the new firm.” 


Eliminate from this the assumption that appellee 
had notice or knowledge of the change in the firm and 
how much remains of the argument? All the more so 
when it is remembered that there is no averment of 
facts constituting acquiescence, either, but only the bald 
statement of appellant’s conclusion that she did ac¬ 
quiesce. 


Application of Payments. 

And so with the attempt to invoke the doctrine of 
application of payments. In the absence of any sufficient 
averment of notice it must be assumed that appellee 
knew nothing of the change in the firm; and that she 
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went on making deposits and drawing checks in the 
belief (justified in law) that she was dealing with the 
same partnership with which she originally opened the 
account. It is absurd to contend that under such cir“ 
eumstances, not even knowing there was any change in 
the firm, she made an application of payments. It is 
obviously no case for the doctrine of application of pay¬ 
ments; for if the cppellee had no notice or knowledge of 
Alearns’ withdrawal Mearns is as liable for the deposits 
made ajter his withdrawal as for those made before it 
and it makes no difference whether the payments by check 
be deducted from the former or the latter. The doctrine 
could only be of importance if notice or knowledge of 
Alearns’ withdrawal had been brought home to the 
appellee. 


Election. 

As to appellant's claim (page 8, appellant's brief) that 
appellee ^Svith knowledge of all these facts, instead of 
attempting at the time of the bankruptcy of Lewis 
Johnson and Company to hold appellant for the balance 
of $1,996.77 . . . proved her entire claim in bank¬ 

ruptcy as against the successor firm"—this contention, 
which is virtually that appellee elected to hold the new 
firm liable and thereby released appellant, is based upon 
a false assumption of fact, namely, that appellee proved 
her claim in bankruptcy before bringing this suit 
against Mearns. 

Even had the proof of that claim preceded the insti¬ 
tution* of this suit, appellant's contention would not 
stand (1) because the affidavit of defense does not show 
that appellee had received sufficient notice of Mearns' 
retirement even when she proved her claim in bank¬ 
ruptcy, and (2) because it was perfectly consistent that 
appellee should sue Mearns personally and at the same 
time pursue her claim against assets which she (never 
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having had due notice of Mearns^ retirement) was en¬ 
titled to regard as assets of the partnership of which 
Mearns was a member, and which Mearns himself, in 
his affidavit (Rec., p. 9), declares to be ^‘assets of said 
firm of Lewis Johnson & Company which he is advised 
should be applied toward the satisfaction of said firm^s 
debts and exhausted before any creditors of said firm 
should proceed against him individually for such firm 
indebtedness,’^ and (3) because the liability of the parties 
is joint and several and they may be sued jointly and 
severally (Code, secs. 1205, 1207, 1211) and even if 
proof of the claim in the bankruptcy proceedings could 
' be regarded as a suit in personam against the other mem¬ 
bers of the firm, that is perfectly consistent with a sepa¬ 
rate suit against Mearns as a member of the partnership. 

But there is no assertion in the affidavits of defense 
that appellee proved her claim in bankruptcy prior to 
.commencing this suit. 

Appellant’s brief (p. 8) states that appellee with full 
knowledge of Mearns’ retirement and of the alleged 
' arrangement between him and his partners, “instead of 
attempting to hold appellant for the balance of 81,996.77 
.. . . proved her entire claim in bankruptcy as against 

• the successor firm.” 

The only statement in the record concerning this (in 
the substituted affidavit of defense, Rec., p. 10) is as 
follows: 

“and the affiant further says, on information and 
belief, and expects to prove, that the plaintiff, 
after November 14, 1914, with knowledge of 
affiant’s retirement, proved her entire claim 
mentioned in her declaration in bankruptcy 
as against the firm which succeeded to the firm 
from which affiant had retired.” 

This is very different from the version of it above 
quoted from appellant’s brief. It states only that at some 
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indefinite time after November 14, 1914, plaintiff with 
knowledge that affiant had retired, proved her claim in 
the bankruptcy case. It does not charge that plaintiff 
when she made such proof, knew of anything more than 
the fact of defendant's retirement; nor does it in any 
way fix the time as being prior to this suit—another in¬ 
stance of the indefiniteness and uncertainty of the 
defendant's affidavits. 

Inasmuch as the claim in bankruptcy is not averred to 
have been made before the institution of this suit, which 
was filed December 26, 1914 (Rec., p. 1), there is no 
ground for appellant’s contention that appellee elected 
to hold the nevr firm, and not the appellant, for the 
balance due her. We contend, for the reasons (1), (2) 
and (3) above stated, that plaintiff was not put to an 
election, or to an application of the payments she had 
received; but even had she been put to such an election 
and thereby released any one, it was the successor firm 
and not Mearns which was released; for so far as the 
record shows, the commencement of this suit preceded 
the filing of the claim in bankruptcy (and we remark, 
parenthetically, that it did, in fact, precede it); and if 
appellant was put to an election, that act of suing ap¬ 
pellant constituted an election to hold him and not the 
successor firm. Appellant’s subsequent action in filing 
the claim in bankruptcy could not change the situation, 
for it is a cardinal rule of the law of election that an 
election once made can not be revoked. 

Robb vs. Vos, 155 U. S., 1, 41. 

7 Ency. PL & Pr., 364, citing numerous cases. 

Appellant Liable Under Special Count of Declaration. 

A defense attempted to be set up by appellant to the 
special count of the declaration, is that there can be no 
recovery under said special count because it is upon an 
account stated; and he contends that he is not liable on 
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such an account, stated by the other partners after his 
alleged retirement. 

Here, again, the appellant has ignored the effect of 
appellant’s failure to give to appellee due notice of his 
withdrawal. This feature of the present case dis¬ 
tinguishes it from Hart vs. Woodruff, Hacklev vs. 
Patrick, and other cases cited by appellant (appellant’s 
brief, p. 5), in support of his contention. They all pro¬ 
ceed on the general principle laid down in Hackley vs. 
Patrick, 3 Johns, 536, that: 

'‘After dissolution of a co-partnership the power 
of one party to bind the other wholly ceases. 
There is no reason why his acknowledgment of 
an account should bind his co-partners any more 
than his giving a promissory note in the name of 
the firm, or any other act;’’ 

and we have no quarrel with this as a general proposition. 
But the rule has its exceptions, and this case is one of 
them; as is clearly shown by the following extract from 
the court’s opinion in Rose vs. Coffield, 53 Md., 18, 22: 

'Tt is familiar law, that after dissolution one 
partner can not impose new obligations on the 
firm or vary the form or character of those already 
existing. . . . He has no authority to give a 

note in the firm name . . . or to renew an 

existing note of the dissolved firm, for these con¬ 
stitute new contracts, and can not therefore bind 
his former partners. But to this general rule there 
are certain well defined and clearly established 
exceptions or qualifications. For instance the 
agency of each partner to bind his co-partner can 
only be effectually determined by giving notice 
of its revocation. The principle is therefore well 
established, that where . . . one of the 

ostensible or known partners retires from the 
firm (which is in fact a dissolution) and there is 
no public notice of the dissolution given . . . 

the power of each of them to bind the others as 
to third persons who have no knowledge of the 
dissolution, remains in full force.” 
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And so, in Ellis^ Admrs. v$. Bronson, 40 Ill., 455, 457: 

^^The withdrawal of one or more members of a 
firm . . . prevents his liability for future in¬ 

debtedness. But to this general rule there are 
some 'well-recognized exceptions. If notice of 
dissolution is not given, and business is subse¬ 
quently transacted in the name of the firm as 
before, those previously comprising the firm, 
although not as between themselves, will be 
liable to other other persons as before.’^ 


And in Palmer vs. Dodge, 4 Ohio St., 21, 22, the court 
savs: 

‘^4s to those who have previously dealt with 
the firm, the notice must be actual; as to others 
public notice in some newspaper circulating in 
the neighborhood is sufficient, if even that is 
required. In such cases the other partners are 
charged for their negligence in omitting to per¬ 
form a duty which the law requires at their hands, 
intended to protect third persons against the 
unauthorized acts of their associates. But where 
no question of notice intervenes^ the dissolution 
works an absolute and unqualified revocation of 
all power and authority in either of the parties 
to bind the others to any new engagement, con¬ 
tract, or promise.’^ 


Other cases to the same effect will be found in: 

22 Am. & Eng. Ency. Law (2d Ed.), 179, note 3. 

30 Cyc., 670, note 24. 

For the same reasons, among others, there is no force 
in the observation of appellant's counsel on p. 5 of their 
brief, that ^‘the fact that recovery is claimed under an 
account stated, is, however, important to appellant as 
showing that appellee is relying on the successor firm, 
and not upon appellant.” Even had appellee no right to 
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hold appellant upon the account stated, her suing him 
upon it would not show an intention to hold somebody 
else and release him. A fortiori it does not show such 
intention when she has a perfect right to hold him. 

For the same reasons, too (among others), we must 
dissent from appellant's statement that recovery must 
be limited to the common counts for money lent and 
money had and received. It is clear that appeliee^s 
judgment might well be based upon the common count 
on account stated or possibly upon still another of 
the common counts. But in a case where the substantial 
rights of the plaintiff are so strong and so obvious we 
deem it a waste of time to dwell further upon questions 
of pleading. 

In this connection, however, we desire to call attention 
to another essential in which appellant's affidavits of 
defense are deficient. 

This court in Gordon vs. Frazer, 13 App. D. C., 382, 
387, said: 

“The account stated became a new promise 
and raised up a new cause of action (citing 
cases). . . . The account when so stated is 

prima facie correct, and can not be impeached 
save for fraud, error or mistake (citing cases). 
The defense to an action upon an account stated 
must, therefore, relate to it, and not to matters 
of anterior liability, except in so far as they con¬ 
stitute a foundation for, or introduction to, the 
real, substantial defense impeaching the settle¬ 
ment for fraud, or error and mistake.” 

The affidavit of defense in that case- made no such 
showing of fraud, error or mistake, and this court there¬ 
fore affirmed a judgment for plaintiff under the 73d Rule. 

In neither of appellant Mearns’ affidavits of defense is 
there any attempt to shovr fraud, error or mistake in 
the account stated. 
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Alleged Agreement of Appellee to Accept Liability of 
Successor Firm in Lieu of Appellants. 

This was urged as a defense in the court below and was 
there rejected after being carefully sifted by the learned 
justice who there rendered judgment against the defend¬ 
ant (appellant). It was found that even could the 
affidavits be assumed to sufficiently aver appellee^s 
acquiescence in or consent to be bound by the alleged 
arrangement that the successor firm should assume the 
liabilities of the old firm and accept the liability of the 
new firm in lieu of that of the retiring partner and re¬ 
lease him, yet such arrangement being without considera¬ 
tion, so fai as she was concerned, and being neither good 
as an accord and satisfaction, nor as a novation nor as a 
release, w^ould not be binding upon her and would con¬ 
stitute no good defense to this action. 

In considering the alleged arrangement here it is 
necessary for the court to resort directly to the state¬ 
ments in the affidavit of defense (Rec., pp. 9, 10) as 
there are some differences between the statements in the 
brief and those in the affidavit. 

It has already been pointed out that the affidavits of 
defense state no facts showing that appellee had notice or 
knowiedge of appellant's retirement. This defect would 
seem, in itself, sufficient to defeat this defense, the whole 
structure of which is based on the false premise that 
appellee w'as aware of said retirement and the incidental 
arrangement betwreen the partners: 

But even w’ere we to assume for purposes of argument 
that the said premise is true, it would avail the appellant 
nothing, for even had the appellee knowm of and affirma¬ 
tively assented to the arrangement it would not be bind¬ 
ing upon her. This has been settled by decisions of 
courts of high authority in cases of the same kind. 
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In Eagle Co. vs, Jennings, 29 Kans., 469, the firm of 
Jennings and Whitney had purchased goods from the 
Eagle Co. and had given its acceptance in payment. The 
partnership was later dissolved, WTiitney taking all the 
property and assuming all the liabilities. The acceptance 
was not paid and Jennings was sued thereon. In defense 
he claimed that, upon the dissolution, plaintiff had agreed 
to accept Whitney’s liability in lieu of that of the part¬ 
nership, and to release him (Jennings). Brewer, J., 
delivering the opinion, said (p. 471): 

“The dissolution of the partnership, the taking 
of all the partnership property, and the assump¬ 
tion of all partnership liabilities by Whitney, in 
no manner released defendant. The alleged prom¬ 
ise of plaintiff was made after the dissolution, and 
not as an inducement to or consideration of it. 
The acceptance has never been paid. Upon the 
dissolution no new partner took defendant’s 
place and furnished his responsibility as security 
to the plaintiff. No additional security of any 
kind was furnished; the acceptance was not de¬ 
stroyed and new paper given. The plaintiff 
received absolutely no consideration; and even 
if it did promise . . . that it would look to 

Whitney, such promise was entirely without 
consideration, and in no manner discharged the 
defendant.” 

Every one of the above observations of Judge Brewer 
applies to the case at bar; the alleged agreement of plain¬ 
tiff in this case is subsequent to the dissolution; there is 
no averment that it was an inducement to or considera¬ 
tion of it; the debt to plaintiff has never been paid; 
upon the retirement of appellant no new partner took his 
place; no additional security of any kind was furnished 
to appellee; and it is not alleged that her bank book was 
taken up and a new one given her. She received abso¬ 
lutely no consideration and even if she did promise that 
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slie would look to the remaining partners (who consti¬ 
tuted the successor firm) such promise was entirely 
without consideration and did not discharge appellee. 

Other decisions, equally conclusive against appellant’s 
contention, are— 

Early vs, Burt, 68 Iowa, 716. 

Frentress vs, Markle, 2 Green (Iowa), 553. 
Morrisson vs, Kendall, 6 Ind. App., 212. 

Henry vs, Carruthers, 196 Ill., 136 (affirming 
95 Ill- App., 582). 

Fowler vs, Coker, 107 Ga., 817, 

Fla^ vs, Hambel, 21 Iowa, 140, 

In Early vs, Burt, 68 Iowa, 716, it w'as held that the 
promise of one partner to pay a debt for which he is 
already bound, is no consideration for an agreement to 
release the other partner. Hence,. where on the dis¬ 
solution of a firm a creditor agreed to look alone to one 
partner for pa^^ment of a firm debt, a judgment for 
plaintiff on the pleadings was upheld by the appellate 
court. 

In Fowler vs, Coker, 107 Ga., 817, the court said, at 
p. 819: 

Coker and Bynum had been partners; the 
former had sold out to the latter, who assumed the 
indebtedness of the firm. Coker then approached 
the plaintiff who held the note against Bynum 
and himself, stated the facts as to the dissolution 
of the partnership and the assumption by Bynum 
of the debts of the firm and asked plaintiff to re¬ 
lease him. Plaintiff expressed his willingness to 
do so in writing and sent the same to Evans. . . . 
Giving, therefore, full effect to the testimony of 
the defendant, it fails to establish his plea of 
release, because of a want of consideration for 
the agreement made by plaintiff to release him 
from further liability on the note.” 
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In Frentress vs. Markle, 2 Green (Io\va), 553, the facts 
were that on the dissolution of a partnership of Mattox 
and ^larkle it was agreed that Mattox should take the 
goods and credits and pay the debts of the firm; and 
Frentress, a firm creditor approved the arrangement and 
promised to return the note of the firm held by him 
and take in satisfaction a note of Mattox and give Markle 
a receipt. He did not return the note or give the 
receipt but sued on the note. Held, that the agree¬ 
ment did not show a release to Markle or an accord 
and satisfaction, that it was only an executory agree¬ 
ment; that a release is an executed contract, and it 
must be under seal or must show a consideration; that 
an accord is no bar to an action; that an accord and 
satisfaction to constitute a legal bar must be full, perfect 
and complete. There must be a consideration for the 
accord; there must be a satisfaction. The court said, 
inter alia (pp. 556, 557): 

^Trentress received nothing in payment, nor 
did he receive new or additional security. The 
fact that Mattox and Markle settled their part¬ 
nership business with reference to their agreement 
makes no valid consideration to Frentress. . . . 

To have a promise operate as a satisfaction it 
must be that of some third person, or some¬ 
thing over and above the original promise or 
indebtedness.^^ 

The essentials of a good accord and satisfaction were 
carefully considered and held not to exist in that case, 
which was much stronger for the defendant than this 
Meams case. 

In Morrisson vs. Kendall, 6 Ind. App., 212, a promis¬ 
sory note was given by firm of Kendall and Learning to 
Morrisson. In an action thereon against Kendall and 
Learning, Learning answered that after executing the 
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note he sold his interest in the firm property to Billing- 
ton and that the firm of K. and L. was dissolved; that in 
consideration of the sale and transfer and in adjusting 
it K. and B. agreed with Learning and with Morrisson 
to assume, discharge and pay all debts of the firm of K. 
and L. including said note; that Billington was then 
solvent; that in consideration of the promise of Kendall 
and Billington, Morrisson agreed to accept the liability 
of Kendall and Billington in lieu of Learning’s and to 
release Learning, and that in consideration of the 
promises of Kendall and Billington said Morrisson re¬ 
leased and discharged Learning from liability on the 
note; held, that the answer, whether considered as one of 
novation, or of release, was insufiicient. The requisites of 
a valid novation are stated (p. 215); and held, that a 
release, like a novation, must be supported by a valid 
consideration (p. 217). An averment that the payee did 
release the maker is the statement of a mere conclusion of 
law, not the statement of a fact (p. 217). The assumption 
of a debt by a third person does not release the original 
debtor or affect the right of the creditor to proceed 
against the maker (Id., p. 216). In order to have been a 
valid novation all of the parties, Morrisson, Kendall, 
Learning and Billington, must have agreed upon the 
same terms at the same time, and the old debt must 
have been absolutely extinguished at the moment the 
contract of novation came into existence (Id., p. 215). 
As the answer only alleged that the retiring partner was 
released and thus did not exclude the possibility that the 
debt continued in force against the other partner and was, 
therefore, not absolutely extinguished, the defense of 
novation was rejected. 

The foregoing authorities dispose conclusively of the 
last mentioned contention of appellant. 
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Appellant devotes considerable space (pp. 3-4, Appel¬ 
lant's Brief) to an attempt to exclude from the court’s 
consideration plaintiff’s supplementary affidavit of mer¬ 
its (Rec., p. 6) which affidavit appellant himself desig¬ 
nated into this record. 

While we have never considered said supplemental 
affidavit as essential to the support of the judgment here 
appealed from we contend that it would be manifestly 
unfair and improper to exclude this supplemental 
affidavit of plaintiff while at the same time giving con¬ 
sideration to defendant’s supplemental or substituted 
affidavit of defense. The averments of this supplemental 
affidavit of plaintiff are not denied in either of appel¬ 
lant’s affidavits of defense, filed nearly one year later, 
and they throw considerable general light on the facts 
of the case. 

It only remains for us to notice the two citations of 
authority on page 9 of appellant’s brief. 

Strauss vs. Hooper, 105 Fed., 590, decides only that 
claims against the individuals composing a partnership 
can not be proven in bankruptcy against the partnership 
assets—a proposition not here in question—and inci¬ 
dentally holds that partnerships are treated by the 
Bankruptcy Law as distinct legal entities. 

Reynolds vs. N. Y. Tr. Co., 188 Fed., 611, decides 
only that where the liability of partners for partnership 
torts is joint or several, one who has obtained a joint 
judgment against them in a suit on a partnership tort, 
has elected his remedv and can not afterwards have a 
separate judgment against each. The court admits, 
however, that this would not be so where the liability 
is joint and several. In this District all contractual 
liabilities of partners are joint and. several, by statute 
as well as by ruling of this court. 

Presbrey vs. Thomas, 1 App. D. C., 171. 

Code, D. C., secs. 1205, 1207, 1211. 































